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JOINT APPENDIX 


[Filed Nov. 1, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Washington, D.C. 
NELSON GENE JOHNSTON, Pro Se, 
Petitioner, 


No. 3589-61 


vs. 


RICHARD A. CHAPPELL, et al, Chairman, 
United States Board of Parole, 


JOSEPH N. SHORE, Parole Executive, 
United States Board of Parole, 


EVA BOWRING, EDWARD  ) 

J. DONOVAN, LEWIS J. ) Members, United 
GROUT, JOHN E. HENRY, ) States Board of 
WILLIAM F. HOWLAND, JR.,) Parole 

GEORGE J. REED, ) 


JAMES V. BENNETT, et al, Director, 
United States Bureau of Prisons, 


ue NN (we eee ee 


Respondent. 
[Leave to file without 
prepayment of costs 
Granted - McGarraghy 


ON MOTION FOR DECLARATORY JUDGMENT Judge J 
AND INJUNCTIVE RELIEF 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented is whether a complaint for declaratory 
judgment and injunctive relief will lie in this United States District Court 
for the District of Columbia to 1) review the action of the United States 
Board of Parole in revoking petitioners so-called parole when petitioner 


is not allowed parole by virtue of the statuteunder which he is ‘sentenced, 
where 2) the revocation of petitioner's so-called parole constituted a de- 
nial of Due Process of Law, Equal Protection of the Law, a gross abuse 

of discretion, was arbitrary and capricious and was, therefore, unlawful, 


2 


and 3) where such revocation through the ramifications of statutory law 
on the part of the Bureau of Prisons of the United States forces petitioner 
to re-earn so-called lost statutory and prison camp good time where no 
showing has been made on the part of respondents that petitioner violated 
the rules and regulations of the institution wherein petitioner is confined 
and that such rules and regulations were submitted on the part of the 
warden to the Director, United States Bureau of Prisons and subsequently 
ruled on by the United States Attorney that such good time has actually 
been lost when petitioner resided at his home and not during the jurisdic - 
tion, care, control and custody of the Warden. 


JURISDICTIONAL STATEMENT 
The jurisdiction of this Court is invoked under the Declaratory Judg- 
ment Act, 28 USC 2201 and Section 10 of the Administrative Procedure 
Act, 5 USC 1009. Such jurisdiction is supported in a more full exposition 
of the questions presented in the argument, infra. 


STATEMENT OF THE CASE 


In the United States District Court for the Western District of Mis- 
souri, Kansas City, Missouri, on February 21, 1957 under Criminal Action 
No. 19779, your petitioner was tried and convicted under the Narcotic Con- 
trol Act of 1957 for offenses classified as violations of 21 USC 174; 26 
USC 4704@) & 4705(b), and as a first offender was given a Mandatory Sen- 
tence and Judgment of Five (5) Years, with the Statutory Clause "NOT 
ELIGIBLE FOR PAROLE." Subsequently and thereafter, petitioner was 
first taken to the Federal Correctional Institution, Texarkana, Texas; and 
later transferred to the Prison Camp at the Medical Center For Federal 
Prisoners, Springfield, Missouri. Petitioner was not eligible for parole, 
but by his work and good conduct while in the above institutions did earn 
480 days Statutory good time (given to all Federal prisoners by Act of 
Congress), and was also allowed 99 days Prison Camp Good Time. By 
virtue of this earned good time, petitioner's release date was advanced 
to, and released on June 21, 1960 after being coerced into signing -- prior 
to release -- a so-called Conditional Release and/or Mandatory Release 
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to return to my home in Kansas City, Missouri. 

Upon return to the Kansas City , Missouri area, petitioner aoe 
and gained employment as a janitor at $25 per week. To supplement this 
income, petitioner sought the help of the local U. S. Probation Officer, 
Billy G. Drown, to no avail. Petitioner then went to the various Trade 
Unions for employment as a journeyman electrician or electrician’ s help- 
er, having been trained vocationally in this field during incarceration. 
Due to the policy of non-hiring of Negroes in this field in the Kansas City, 
Missouri-Kansas area, petitioner could not obtain this type work in Union 
or Open-Shop trades. Subsequently , petitioner sought other types of work 
in the Missouri-Kansas area after being refused permission to seek work 

3 elsewhere in conjunction with training in the electrical field. 


Subsequently , petitioner gained employment at the Gladstone Hotel 


as a Bell Hop (Kansas City, Missouri). The Probation Officer, /Mr. Drown, 
took exception to this type of work as not meeting with his approval, not- 
withstanding the fact that no overtures had been made by Mr. Drown to 
assist petitioner in gaining employment , nor was any effort made to sub- 
sidize petitioner until he could obtain employment that would meet with 
Mr. Drown's approval. After continued harrassment by Mr. Drown as to 
whether or not petitioner was again engaged in the illegal narcotic traffic , 
and whether petitione r was having sexual relationships with the White fe- 
male guests, petitioner sought employment elsewhere and was: ‘duly ad- 
vised by Mr. Drown that the Gladstone Hotel was a (sic) hotbed of prosti- 
tution. At this juncture, petitioner again solicited the assistance of the 
Probation officer Mr. Drown in gaining other suitable employment. Mr. 
Drown denied assistance, not withstanding the fact that many areas through- 
out the country was undergoing an economic slump and free food centers 
were in operation at this time. Petitioner implored Mr. Drown of the 
circumstances to no avail. After being forced to quit employment at the 
Gladstone Hotel, petitioner again went to the State Employment Agency 
seeking employment in any phase. Due to petitioner's forced ‘supervi- 
sion and the fact that he (petitioner) , was dubbed an "tex-con,"! employ- 
ment possibilities were closed to him -- oftentimes, with the iadmonishment 
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that (ic) if employment was available, White people and those without 
criminal records would be considered, before "ex-convicts." 

During this time, petitioner's sole means of support was the $25 
per week janitor job. The employer of this $25 per week job was insist- 
ing that petitioner sign a bond in order to retain this job. This factor was 
brought to Mr. Drown in hopes that assistance could be had from him -- 
all to no avail. Petitioner then went to the "Food Distribution Center" 
and was refused subsistence mainly because he (petitioner) , had not been 
laid off of a job, and the fact that petitioner was an "ex-convict" and was 
under Federal Supervision. During this period, The Federal Probation 
Officer, Mr. Drown's suspiciousness increased and he, or some other of- 
ficial in alike capacity telephoned Mrs. Velma Ford, employer of the $25 
per week job, and Mrs. Ford stated that either petitioner had to post a 
cash bond -- since the Insurance Bonding Agency frowned upon the hiring 
of "ex-convicts" -- or have someone post a bond for him. It should also 
be noted that also during this period, Mr. Drown made a personal trip to 
petitioner's residence and pointedly, over a period of time, question the 
people who had befriended petitioner, viz: Mr. & Mrs. T. Temple, as to 
why they had befriended the petitioner and why they were assisting him. 
Upon the petitioner's approaching the Federal Probation Officer on this 


matter, Mr. Drown replied that (sic) he was merely doing his job. 


Due to the pressures both financial and official, petitioner again ob- 
tained the only employment open and available to him at the Densmore 
Hotel, Kansas City, Missouri, as an elevator operator. Again, Mr. Drown 
objected, holding that petitioner's only reason for obtaining this type em- 
ployment was to have sexual relations with White women guests and pros- 
titutes and that prostitution and narcotics went "hand in hand." Petitioner 
inquired of Mr. Drown whether he (Mr. Drown), had a personal dislike for 
him, or whether the dislike was manifested solely because petitioner had 
been convicted of violation of the narcotic laws. Mr. Drown replied that: 
" * it is a wonder that you can get any kind of job consideration after be- 
ing associating with narcotic trafficing, and that the Parole Board would 
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take a dim view of any misfortune I might encounter because of narcotic 


conviction * ." 

During the tenure of employment at the Densmore Hotel, fe or about 
February 16, 1961, at approximately midnight, one of the hotel White hotel 
guests entered the elevator, followed by a White man who stopped at the 
desk just prior to the woman's leaving the desk and entering the elevator. 
Petitioner took the lady to the desired floor and descended to answer the 
first floor call. The White man entered the elevator and called his floor. 
During the elevator ride, the White man remarked that the woman looked 
familiar and inquired of her name. The petitioner did not know the woman's 
name and so advised the White man, who in turn mused that she looked fa- 
miliar to him and wanted petitioner to deliver a message, after stating 
that he "believed that he had met her somewhere before." Petitioner was 
given a dollar to check the register (Hotel), and deliver the message to the 
White woman. The petitioner, being dependent upon tips, performed this 
service and again descended to the lobby of the hotel. Approximately a 
half-hour later, the elevator buzzer sounded and the petitioner answered 
the call to the fourth floor, and the White woman and White man were wait- 
ing. The White man flashed a badge and identified himself as "Charley 
Fortner or Fordner, Sergeant of the Vice Squad, Kansas City, Missouri ou 
and that petitioner was under arrest for investigation of soliciting. Peti- 
tioner inquired as to the reasons for this act and informed the police offi- 
cer that he (petitioner), was under supervision of the Federal Government. 
The police officer indicated that he was "sorry" but couldn't let the peti- 
tioner go. The White woman interrupted the conversation to the police of- 
ficer stating that she didn't know the petitioner personally , other than that 
she felt petitioner was employed at the Densmore Hotel, as an elevator 
operator and bell hop. | 

Subsequently, petitioner was charged with "procuring," tried, con- 
victed of $50, and the conviction appealed. On appeal, the charge and/or 
fine was reduced to $10 for court cost and the lack of evidence. The White 
woman involved, Miss Or Mrs. Judy Sims, was not tried for prostitution, 
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and it was finally determined that She, 


Miss Sims, had no record for 
prostitution or narcotics and was relea 


Sed, 

reporting to Mr, Drown, immediately 
ed, Mr. Drown informed petitioner 
any longer, since a Warrant for my 


© served for my arrest at the final dis- 
Position of the So-called "procuring" charge, Attempts to reason with 


Mr. Drown in this matter proved futile, and on July 7, 1961 » your petition- 


time to be Served, was issued under the 

On July 19, 1961, your petitioner 
United States Board of Parole for a He 
ber, Mr. J.c., Tindall 


appeared before a Member of the 
aring, with the Parole Board Mem- 
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STATUTES INVOLVED 


Amendment V , Constitution of the United States of America: 

"No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war of public danger, nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 


be taken for public use, without just compensation." 
| 


Article I, Clause 3, Constitution of the United States of America: 


nt 


"No Bill of Attainder or ex post facto law shall be ties 


Released prisoner as a parolee, 18 USC 4164, provides in part: | 


"A prisoner having served his term or terms less good-time deduc - 
tions shall, upon release, be deemed as if released on parole until 
the expiration of the maximum term or terms for which he was sen- 


tenced less one hundred and eighty days.” 


Forfeiture for offense, 18 USC 4165, provides: 
"If during the term of imprisonment a prisoner commits day offense 
or violates the rules of the institution, all or any part of his earned 


good time may be forfeited.” 


Declaratory Judgment Act, 28 USC 2201; Creation of Remedy: | 
"In a case of actual controversy within its jurisdiction, except with 
respect to Federal taxes, any court of the United States, upon the 
filing of an appropriate pleading, may declare the rights and other 
legal relations of any interested party seeking such declaration 
whether or not further relief is or could be sought. Any such de- 
claration shall have the force and effect of a final judgment or de- 


cree and shall be reviewable as such." 
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and it was finally determined that she, Miss Sims, had no record for 
prostitution or narcotics and was released. 

Notwithstanding the above, on reporting to Mr. Drown, immediately 
after being charged as aforementioned, Mr. Drown informed petitioner 
that it was not necessary to report any longer, since a Warrant for my 
arrest had been issued and would be served for my arrest at the final dis- 
position of the so-called "procuring" charge. Attempts to reason with 


Mr. Drown in this matter proved futile, and on July 7, 1961, your petition- 
er was arrested and charged with being a Mandatory Release Violator and 


returned to this institution, to commence serving an additional period of 
579-days before the Sentence and Judgment of the United States District 
Court, Western District of Missouri, could be satisfied. (See attached 
exhibit A indicating time to be served). This notice indicating alleged 
time to be served, was issued under the authority of the Bureau of Prisons. 

On July 19, 1961, your petitioner appeared before a Member of the 
United States Board of Parole for a Hearing, with the Parole Board Mem- 
ber, Mr. J. C. Tindall, Warden's representative, and Parole Board Steno- 
grapher present. On 9-15-1961, a Notice from the Parole Board, dated 
9-15-1961 was received (See exhibit ), revoking and/or denying petition- 
er's so-called parole and/or supervision. The matter is now before this 
Court for judicial determination, and in view of the facts set forth above, 
it is the contention that the Parole Board was without jurisdiction to order 
the arrest of petitioner as a so-called Mandatory Release Violator, and 
the Parole Board's subsequent actions are invalid. In addition, it is the 
contention of petitioner that the revocation of parole and/or supervision 
constituted a gross abuse of discretion and was arbitrary and capricious. 
Further, the fact that petitioner is being forced to re-earn so-called lost 
good time by virtue of the illegal revocation is fallacious and without 
merit since no recommendation to the Director and/or Attorney General 
indicating a violation of the prison and/or prison camp rules have been 
violated. 
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STATUTES INVOLVED 


Amendment V, Constitution of the United States of America: 

"No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war of public danger, nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 


be taken for public use, without just compensation." 


Article I, Clause 3, Constitution of the United States of America: 
"No Bill of Attainder or ex post facto law shall be is * 


Released prisoner as a parolee, 18 USC 4164, provides in part: | 
"A prisoner having served his term or terms less good-time deduc- 


tions shall, upon release, be deemed as if released on parole until 
the expiration of the maximum term or terms for which he was sen- 


tenced less one hundred and eighty days.” 


Forfeiture for offense, 18 USC 4165, provides: 
"If during the term of imprisonment a prisoner commits any offense 
or violates the rules of the institution, all or any part of his earned 
good time may be forfeited." | 


Declaratory Judgment Act, 28 USC 2201; Creation of Remedy: 


In a case of actual controversy within its jurisdiction, except with 


respect to Federal taxes, any court of the United States , upon the 
filing of an appropriate pleading, may declare the rights and other 
legal relations of any interested party seeking such declaration 
whether or not further relief is or could be sought. Any such de- 
claration shall have the force and effect of a final judgment or de- 
cree and shall be reviewable as such.” | 
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Section 10 of Administrative Procedure Act, 5 USC 1009, Judicial Review 
of agency action: 
"Except so far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion. 
Rights of Review 
(a) Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial review thereof. 
Form and Venue of Proceedings 
"(o) The form of proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject matter in any 
court specified by statute, or, in the absence or inadequacy thereof, 


any applicable form of legal action (including actions for declaratory 


judgments or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency action shall 
be subject to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, adequate, and 
exclusive opportunity for such review is provided by law. 
Scope of Review 

"(c) So far as necessary to decision and where presented the review- 
ing court shall decide all relevant questions of law, interpret con- 
stitutional and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) 
held unlawful and set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, and abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to constitutional 
right , power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory rights; 
(4) without observance of procedure required by law; (5) unsupport- 
ed by substantial evidence in any case subject to the requirements 
of sections 1006 and 1007 of this title, or otherwise reviewed on the 
record of an agency hearing provided by statute; or (6) unwarranted 
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"by facts to the extent that the facts are subject to trial de | novo by 
the reviewing court, In making the foregoing determinations the . 
court shall review the whole record or such portions thereof as may 


be cited by any party, and due account shall be taken of the rule of 


prejudicial error." 


STATEMENT OF POINTS | 
I. The United States Board of Parole erred in causing (via United 
States Probation Officer Billy G. Drown) petitioner's arrest and subse - 
quent revocation of so-called parole when petitioner is not allowed parole 
by virtue of the statute under which he is sentenced. 

Il. The United States Board of Parole erred in their So- called re- 
vocation because such a gross abuse of agency action constitutes a denial 
of Due Process of Law and the Equal Protection of the Law. 

Ill. The United States Board of Parole, thru its illegal action and the 
ramifications of statutory law on the part of the Bureau of Prisons of the 
United States forces petitioner to re-earn so-called lost statutory and 
prison camp time, even though no showing has been made on the part of 
respondents that petitioner had or has, violated the rules and regulations 
of the institution wherein petitioner is presently confined. : 

IV. The Bureau of Prisons (Director) , and United States Board of 
Parole erred in forcing petitioner to re-earn so-called lost statutory and 
camp good time when no recommendations by the local Warden as to vio- 
lation of institutional rules and regulations have been submitted to the 
Attorney General of the United States for a legal holding that the so-called 
camp and statutory good time has actually been lost, when petitioner was 
residing at his home and not during the jurisdiction, care, control and cus- 
tody of the Warden. 

V. This complaint, seeking an action for declaratory judgment and 
mandatory injunction will lie in this court to review the arbitrary actions 
of the United States Board of Parole and Director, Bureau of United States 
prisons, upon a so-called revocation of parole and re-earning, of so-called 
lost and/or forfeited statutory and camp good time. 
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SUMMARY ARGUMENT 

A. Petitioner has clearly been denied the right of Due process of 
Law and the equal protection of the law if the statute, viz: ‘Narcotic Con- 
trol Act of 1956, holding the stipulation "not entitled to parole" is to hold 
water when contrasted with the arbitrary and capricious acts of the United 
States Board of Parole in revoking petitioner's so-called parole. The 
Board transcended its authority and acted contrary to law in causing peti- 
tioner(s) arrest and confinement. If, on the other hand, it can legally be 
held that the Board was within their legal right to cause petitioner's ar- 
rest, the Board otherwise abused its discretion in acting on the recom- 
mendations of the United States Probation Officer, Billy G. Drown, who 
was prejudiced, both racially, and for the crime of which the petitioner 
was convicted. 

An action for declaratory judgment and injunctive relief will lie 
against the members of the Board, located in Washington, to review the 
actions of the Board: The same applies for the Director, United States 
Bureau of Prisons, located in Washington, for acting in consort with the 
Board, which forces petitioner to re-earn his so-called lost good time, 
both Statutory and camp good time. Section 10 of the Administrative Pro- 
cedure Act provides for such review and the Supreme Court has so held 
in an analagous line of cases. 

B. This court has the power to order the Board to effectuate peti- 
tioner's release upon a review of the Board's action even though petition- 
er himself is located outside the district. Even if the court could not 
order release, it is clear that the Board transcended its authority con- 
trary to the Narcotic Control Act of 1956 and the discriminatory tactics 
of the United States Probation Officer Billy G. Drown. Therefore, the 
complaint properly states a cause of action. 


C. This complaint is not a petition for habeas corpus and is not in- 


tended to be such. Habeas corpus is not an exclusive remedy for review 
of Parole Board Action. In an analagous line of cases, the Supreme Court 
has held that either a habeas corpus or a declaratory judgment proceed- 
ing is proper to review agency action. 
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ARGUMENT 


A. An Action for DeclaratoryandInjunctive Relief Will Lie To 


Test The Validity of the Board of Parole upon a So-called Revocation 
Proceedings When Parole Privileges are Denied Petitioner by Virtue of 
the Statute Under which Petitioner Was Sentenced. | 

The pertinent portions of the Parole Statutes, 18 USC 4164 & 4165 
is quoted above. This statute(s) provides that 1) a prisoner released 
shall be treated as on parole at time of release, less good time deduc- 
tions and 2) if, during the term of imprisonment a prisoner commits any 
offense or violates the rules of the institution, all or any part of his earn- 
ed good time may be forfeited. As was stated earlier, nowhere, in the 
files of the respondent can it be legally shown where petitioner has for- 
feited any of his earned good time, thereby substantiating the illegality 
of respondents’ holding that petitioner must re-earn so-called lost good 
time. In the recent case of Glenn v. Reed, No. 16075, decided’ April 7, 
1961, the Court of Appeals for this Circuit held (sic) that a United States 
parole Judge does not have authority over a prisoner's rightfully earned 
statutory good time which is given to a Federal prisoner for his work 
and good conduct while confined in a Federal prison or institution. 

Under the sentence structure of the Narcotic Control Act of 1956 
prohibiting parole, petitioner's sentence can only be shortened by virtue 
of the Sentencing Court or other Federal Court with appropriate authority. 
Petitioner earned this good time in good faith from the Government, and 
barring any forfeitures on the part of the petitioner, i.e., by violating the 
prison rules and regulations, the respondents' acts are clearly arbitrary 
and capricious. Assuming, arguendo only, that the respondents’ acts can 
be construed as legal, the taking of EARNED GOOD TIME, both statutory 
and camp good time without just cause is equal to the actions of the myth- 
ical "Indian Giver." Petitioner in this case is clearly being i his 
rights to the earned good time. 

Another facet of the respondents, viz., the Parole Board and the 
Director, Bureau of Prisons, is the so-called transfer of power, e.g., 
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the Parole Board, after discharge of petitioner by the Bureau of Prisons, 
is ostensibly placed in the care, custody and control of the Parole Board 


in clear violation of the statutes under which petitioner was sentenced, 
viz: 21 USC 174; 16 USC 4704(a) & 4705(b), which prohibits parole for 
prisoners and/or offenders convicted under the supra, Statutes. If the 
supra Statutes are considered legal, then the actions of the Parole Board 


are inerror. If, however, the Parole Board does in fact, possess the 
power to retain jurisdiction over the petitioner for a stipulated period of 
time, then the wording of the supra, statutes, is illegal and petitioner was 
denied the privilege of the Parole Statutes during the tenure of prison sen- 
tence. While it is axiomatic that offenders of the National Sedition Act; 
Murder, Espionage and attempts on the life of the President of the United 
States and Kidnapping are entitled to the rights and privileges of the Pa- 
role Statutes, which reads as follows; 18 USC 4202 - Prisoners Eligible: 
"A Federal prisoner, other than a juvenile delinquent or a committed 
youth offender, wherever confined and serving a definite term or 
terms of over one hundred and eighty days, whose record shows that 
he has observed the rules of the institution in which he is confined, 
may be released on parole after serving one-third of such term or 
terms or after serving fifteen years of a life sentence or of a sen- 
tence of over forty-five years.” 
Offenders and/or prisoners sentenced under the Narcotic Control Act of 
1956 are not entitled to parole -- which abrogates by Statutes enacted by 
Congress the elimination of powers so vested in the hands of the Parole 
Board. On the other hand, if petitioner is not entitled to the statutory 
right of parole, but the parole is fostered upon him by tradition so as to 
give the Parole Board a semblance of authority upon release, then the 
Constitutional Right against ex post facto law(s) comes into play, for the 
two acts cannot be both right, thus bringing and wreaking a hardship upon 
the petitioner. 
Further, if the:actions of the respondents can be deemed as legal 


insofar as the Narcotic Control Act of 1956 prisoner is concerned, the 
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actions and/or statutes granting the privileges and rights to EARNED 


good time is a farce and a sham, and not worth the paper written on, if 

a Narcotic Control Act offender is deluded into believing that he has earn- 
ed a stipulated amount of good time -- when not eligible for parole privi- 
lege -- and then forced to re-earn all over again so-called earned good 
time, under the hostile supervision of an agency that refuses to even give 
consideration for parole. 

It is clear that petitioner is entitled to a judicial hearing and/or 
hearing/review of the actions of the respondents. Section 10 of the Ad- 
ministrative Procedure Act, quoted above, so provides. This is not a 
situation where the statute precludes judicial review; Constitutional de- 
nials nor a situation where the action is committed to agency discretion. 
(For an excellent discussion of the purpose and intent of Section 10 of the 
Administrative Procedure Act, see Judge Holtzoff's decision in Snyder v. 
Buck, 75, F Supp 902 (1948), reversed on other grounds, 179 F 2d 466). 

It is a statute(s) where a judicial hearing and review has been permitted, 
Glenn v. Reed, supra. Declaratory judgment and injunctive relief is an 
appropriate method for hearing and review of agency action. Shaughnessy 
v. Pedreiro, 349 US 48, 75 Sup Ct 591 (1955); Brownell v. Wo Shung, 352 
US 180, 77 Sup Ct 252 (1956). | 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that this 
court 1) review the actions of the Respondents, located in Washington, 
D.C. 2) grant an open hearing before the (this) court; 3) grant a manda- 
tory and injunction against the Respondents ordering the release of peti- 
tioner, and finally, for such other and further relief as may be appropriate. 


Respectfully submitted, 
Dated this October 23, 1961, /s/ Nelson Gene Johnston - 6868-PC 
at Springfield, Missouri Federal Prison Camp . 
Springfield, Missouri | 


Petitioner, Pro Se 


[Filed Nov. 1, 1961] 
MOTION AND AFFIDAVIT OF FORMA PAUPERIS 

Comes now the petitioner, Nelson Gene Johnston, a citizen by birth 
of the United States who seeks leave to file this motion and/or instant ac- 
tion without prepayment of fees as a poor person. Petitioner is without 
the funds or security to post in lieu of filing fees or other assessment in 
this cause of action, which is a meritorious cause of action and presents 
a substantive statutory and constitutional question and is presented in 
good faith, as exemplified by the motion for declaratory and injunctive 
relief. 
Dated this October 23, 1961 Respectfully submitted, 


Sains et gaa oe /s/ Nelson Gene Johnston, Petitioner 
i Federal Prison Camp 
Springfield, Missouri 
[JURAT the 23rd day of October, 1961]. 


[Filed Nov. 1, 1961] EXHIBIT A 


UNITED STATES DEPARTMENT OF JUSTICE 
Penal and Correctional Institutions 
MEDICAL CENTER FOR FEDERAL PRISONERS 
SPRINGFIELD, MISSOURI 


Notice of Action of Parole Board 


SPO: Mr. Richard H. Johnson, Chief Name - JOHNSTON, Nelson Gene 
ee ee Register Number - 6868-PCS 
Date - September 15, 1961 
Sept. 13,1961: Revoked. 

On this date the above-noted action was taken by the United States 
Board of Parole on your application for parole. Your attention is called 
to the fact that any misconduct or violation of the rules of the institution 
may cause reconsideration of any favorable action. 

Special Progress Report date, if requested by Board 


Parole Officer 
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[Filed Nov. 1, 1961] EXHIBIT B 


UNITED STATES DEPARTMENT OF JUSTICE 
Bureau of Prisons 


SENTENCE NOTICE TO INMATE 


Medical Center for Federal Prisoners 
Springfield, Missouri 


7-12-61 


To JOHNSTON, Nelson Gene No. 6868-PCS | 


According to commitment papers in your case you 
were sentenced 7-5-61 As MRV to a term of 0 years 0 
months 579 days. 


Fine$ 0 Committed 0 Not Committed 0 


Costs $ 0 Committed 0 Not Committed 0! 
| 


You were received at this institution 7-7-61-PCS 


Your sentence begins 7-5-61 As MRV 


f-9-01 AS Mw 
You are eligible for parole Not | 


Your "good conduct" term expires 9-4-62 


Your fullterm expires 2-3-63 


908 


Good time allowed 152 days. 


R. D. Tate 
Record Clerk | 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NELSON GENE JOHNSTON, 


) 
Plaintiff, 

v. ) Civil Action No. 3589-61 
RICHARD A, CHAPPELL, ET AL., 
Defendants. ) 


AMENDMENTS TO COMPLAINT 

Pursuant to Rule 15() of the Federal Rules of Civil Procedure, 

the Complaint in this action is hereby amended by the addition of the fol- 

lowing allegations, which supplement and relate back to the allegations 

of the Complaint as originally filed: 
At the form of hearing before the United States Board of Parole as 
alleged in Page 7 of the Complaint, Plaintiff neither had nor was 
offered representation by counsel although he had, several days 
prior to the date of the said form of hearing, informed the agent of 
the Board of Parole at Springfield, Missouri, one J.C. Tindall, that 
he, Plaintiff, was indigent and unable to retain counsel, Plaintiff 
then and there requested that counsel be appointed to represent him 
at the said hearing. Plaintiff was then informed by Tindall that 
neither the Bureau of Prisons nor the Board of Parole would appoint 
counsel to represent Plaintiff; that in his, Tindall's opinion, after 
examination of the Probation Officer's report respecting the facts 
from which the purported revocation of Plaintiff's "Conditional Re- 
lease" arose, that the Parole Board would "reinstate" Plaintiff on 
"Conditional Release;" that Plaintiff had the alternative of waiting 
indefinitely and fruitlessly for any appointment of counsel, or of 
signing a form of waiver of counsel which would assure rapid, and 
presumably favorable, hearing and disposition by the Board of 
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Parole. Plaintiff, acting in reliance upon the above representations 
did thereupon sign a form of waiver of right to counsel. | 


/s/ Lester M. Bridgeman 
952 Pennsylvania Building 
Washington 4, D.C. 

Attorney for Plaintiff 


[Certificate of Service] 


[Filed Jan. 19, 1962] 
MOTION FOR SUMMARY JUDGMENT 
Come now the defendants by their attorneys and respectfully move 


the Court for an order granting a summary judgment in their favor on 
the ground that no genuine issue as to any material fact exists, as more 
particularly appears from the affidavit of Carl L. Arnsmeyer, Parole 
Officer and the certified copies of official Bureau of Prisons documents, 
and that defendants are entitled to a judgment as a matter of law. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
of Counsel 


NOTICE 
Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the grant- 
ing of the said Motion, you shall, within five days after service upon you, 
or such further time as the Court may grant or the parties hereto agree 


upon, file a memorandum of the points of law and authorities upon which 
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you rely in support thereof and serve a copy thereof upon counsel for the 
defendants. 


[Certificate of Service] 


[Filed Jan. 19, 1962] 


| AFFIDAVIT ] 


DATE: December 12, 1961 
TO WHOM IT MAY CONCERN 


I, the undersigned, 

Medical Center for Federal Prisoners, Springfield, Missouri, do hereby 
swear and affirm that on December 12, 1961, I gave to inmate Nelson Gene 
Johnston, #6868-PCS, the attached statement which he (stgwed) (refused to 
sign) until he has the approval of his attorney, Lester M. Bridgeman, 
LAYNE , BRIDGEMAN & GOTTESMAN, Attorney and Counselor at Law, 
Pennsylvania Building , Washington 4, D.C., who is representing him in 

his pending case. 


/s/ Carl L. Ansemeyer 
[JURAT 


[Filed Jan. 19, 1962][ Attached to Plaintiff's Motion for Summary Judgment] 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


ATTORNEY-WITNESS ELECTION FORM 
Date 


Institution 
The Rules of the Board of Parole provide that on the next visit by 
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a Member of the Board or its examiner to the federal institution where an 
alleged parole or mandatory release violator is confined he shall be given 
an opportunity to appear to present any pertinent information relative to 
the charges placed against him. He may be represented by an attorney of 
his own choosing and/or may call voluntary witnesses having relevant and 
material information. Counsel and/or witnesses may be heard, at the dis- 
cretion of the alleged violator, either at the revocation hearing at the in- 
stitution or at the Washington office of the Board of Parole. Counsel will 
not be furnished by the Government. If counsel and/or witnesses are to 
be heard at the institution, the hearing will be postponed, upon request, 
for a period not exceeding 30 days for this purpose. The hearing will not 
be postponed beyond that period of time due to the absence of counsel or 
witnesses, except in the discretion of the Board. | 

Having been fully advised that I will be given an opportunity to ap- 
pear at a revocation hearing and that I may arrange for representation by 
counsel and call witnesses having relevant and material information, I 
hereby state: | 

a) I wish to waive representation by counsel and the testimony of 

witnesses. | 


Name 


Register No. 


(or) 
(b) I do) (do not) wish to employ the services of an attorney. 
I @o) @o not) wish to have voluntary witnesses to testify in my 
behalf. 5; 


Witnessed by: Name 


Date Register No. 
Indicate the names and addresses of witnesses and attorney on back 


of this form. 
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[Filed Jan. 19, 1962] [ Attached to Plaintiff's Motion for Summary Judgment] 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 25 


December 15, 1961 


I, Joseph N. Shore, Farole Executive, United States Board of Parole, 
hereby certify that the Warden of the Medical Center for Federal Prison- 
ers, Springfield, Missouri, or his authorized representative , was instructed 
and authorized by the Board to advise Nelson Gene Johnston that he would 
be given the opportunity if he desired to have another hearing with attorney 
representation and/or to call voluntary witnesses to testify in his behalf 
at said hearing. 


/s/ Joseph N. Shore 
Parole Executive 


[Filed Jan. 19, 1962] [ Attached to Plaintiff's Motion for Summary Judgment] 
CERTIFICATE 
DISTRICT OF COLUMBIA, se: 
I, James V. Bennett, Director of the Bureau of Prisons, Department 


of Justice, do hereby certify that I am acting as the administrative head 
of said Bureau of Prisons with official duties at Washington, D.C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. 

I further certify that the following attached instruments are exact 
copies of the original documents relating to Nelson Gene Johnston, #6868- 


PCS: 


Transcript of Parole Revocation Hearing dated July 19, 1961 and 
Summary thereof. 


Report of referral for consideration of alleged violation, dated 
July 14,1961. 


In Witness Whereof, I have hereunto set my hand and caused the seal 
of the Bureau of Prisons to be affixed this 16th day of January, 1962. 


/s/ James V. Bennett, Director 
Bureau of Prisons 


21 


[Filed Jan. 19, 1962] [ Attached to Certificate of James V. Bennett, ininector: 
Bureau of Prisons] 


REPORT OF REFERRAL FOR CONSIDERATION 
OF ALLEGED VIOLATION 


CASE OF: JOHNSTON, NelsonG. - 6868-PCS 

RACE: Negro - DATE OF BIRTH: June 13,1925 i 

ORIGINAL SENTENCE: 5 years - FROM: Western District of Missouri 
ORIGINAL OFFENSE: Purchasing & Selling & Concealing Narcotics 
SENTENCE BEGAN: February 21,1957 - RELEASED: July 21,1960 by MR 
VIOLATION DATE: Approximately February 16, 1961 | 
TERMINATION DATE: 2/20/62 


PRESENT OFFENSE: Alleged procuring for the purpose of prostitution 
--Failure to keep United States Probation Officer 
notified of part-time employment. 


QUESTION: When you were mandatorily released from this insti- 
tution in July 1960, what was your release destination? ANSWER: Kan- 
sas City, Missouri. 

Q. With whom did you reside in Kansas City? A. Mrs. aceeee 
Temple. 

Q. Was this a suitable living arrangement? A. Yes. 

Q. How soon did you report to the probation officer? A. The next 
day after arrival. 


Q. Did you receive definite instructions as to your nt while 


under supervision? A. Yes. 

Q. How soon did you obtain employment? A. About a week after 
I arrived. 

Q. What kind of employment did you obtain? A. I was a i seuttor in 
a building. | 

Q. How much money did you have at the time of your release from 
this instituion? A. $80. 


Q. Was that enough to provide for your immediate needs? A. Yes. 


Q. Did the employment you have as a janitor provide you with a liv- 
ing wage? A. No sir. 
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Q. Did you attempt to supplement your income by other activity ? 
A. Yes sir. 

Q. Did you associate with others having criminal records while 
under supervision? A. No sir. 


Q. Did you use intoxicating liquors to excess while under supervi- 


sion? A. No sir. 

Q. Did you use narcotics while under supervision? A. No sir. 

Q. It is reported that you were arrested February 16, 1961, by the 
Kansas City, Missouri Police Department for procuring, is this true? 

A. The arrest is true. 

Q. How did you plead when arraigned? A. I plead not guilty but 
was fined $50 in the City Court and I appealed the case. 

Q. When you were arraigned on the appeal, how did you plead ? 

A. I wasn't there but my lawyer entered a plea of guilty and the fine was 
reduced to $10 and he paid it. 

Q. Did you serve any jail time at all? A. No sir. 

Q. Were you legitimately employed at a hotel at the time you be- 
came involved in this trouble? A. Yes sir. 

Q. Was the Probation Officer aware of your employment at the 
hotel? A. I'm not sure. 

Q. Then you did not consult with the Probation Officer before ob- 
taining work at the hotel? A. Yes,I did at one hotel. 

Q. Do you deny that you were guilty of procuring for a white pros- 
titute? A. Yes sir. 

Q. Is there any further information you would like to submit at 
this time? A. Would it do any good for me to explain what actually took 
place and what brought the arrest about ? 

Q. It certainly would -- proceed? A. This night that I was on duty 
at the hotel, the woman came into the hotel and this man was immediately 
behind her. Now, ash, she picks up the key at the desk and comes over 
to the elevator and I took her up to the fourth floor -- that's where she 
live. Then I returned to the lobby and the man was at the business of 
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signing-in, and after he finished this he came over to the elevator and 
asked for the fifth floor. And as I was making preparations to leave he 
asked me if I knew the young woman who had came in ahead of him. I 
told him no more than to see her come and go in the hotel. He said that 
she looked like someone he knew and I asked him if he wanted to contact 
her through the desk. He said no, but that he would like for me to deliver 
a message for him. He gave me a dollar and told me to go and tell her 
that the gentleman in 508 thought he knew her from somewhere and would 
she come up to his room for a few minutes. So I delivered the message * 
and she thanked me and I left. About twentyfive minutes later the elevator 
rang and I went up to the fifth floor and it was this man and the lady 

and he showed me a badge and said I was under arrest. He said that 
(sic) I'm a police officer and you're under arrest. So I said what for and 
he said we'll talk about it when we get to the station. And I was taken 
down to the station and booked on investigation of soliciting. The next day 
I talked to this officer alone and I told him that he knew I hadn't violated 
any law because he hadn't mentioned to me wanting the woman for any im- 
moral purposes, and he simply said that he thought he knew her from 
somewhere. I told him what I stood to loose as I was under supervision 
and he told me that he felt sorry for me but he couldn't let me’ go because 
if he did he couldn't prove how he got the woman into his room. So he put 
me under $500 bond and I made it and I went to see my Probation Officer. 
I explained the situation to him just as Ihave on this recording and he said 
that he had read the officer's report and indicated that he was inclined to 
believe the officer's report in preference to what I had just told him. 

STATEMENT: You will have the opportunity of appearing before a 
Member of the United States Board of Parole at this institution in the very 


near future. You may make any additional statements at that time which 


you feel may be of help to you. 


/s/ J.C. Tindall 
Correctional Social Worker 


JCT:tw 
7/14/61 
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[Fil ed Jan. 70 1962] if C eprtecrir od odors aaa of James V. Bennett, Director, 
oid, ureau o sons 


UNITED STATES BOARD OF PAROLE 
Transcript of Minutes 
JOHNSTON, Nelson Gene 
Register Number..... 6868-PCS 
Institution Medical Center, Springfield, Mo. 
Date ..... ; July 19, 1961 


Present . Mr. George J. Reed 
Member, U.S. Board of Parole 


INTERVIEW 

Q. On July 13 you signed an Attorney Election Form waiving your 
privilege of being represented by an attorney at this hearing today. 
A. Yes sir. 

Q. You understand that this is a Mandatory Release Violator Hear- 
ing today? A. Yes sir. 

Q. Our records show that you were released from this institution 
on July 21, 1960, and this Board issued a Warrant on March 20, 1961, al- 
leging that you were procuring for the purpose of prostitution and for 
failure to keep the Probation Officer notified regarding part-time employ- 
ment. Were you arrested on this charge? A. Yes sir. 

Q. Where? A. At the Densmore Hotel. 

Q. In what city? A. Kansas City, Missouri. 

Q. Were you convicted on this charge? A. Iam not sure. My 
Probation Officer told me that I was fined $10. At first I was fined $50 
in the City Court, and it was appealed. I wasn't there when the lawyer 
disposed of the case. I thought it had been dismissed. 

Q. You were fined $10 finally? A. It was reduced from $50 to $10. 

Q. Did you plead guilty at the time of the trial? A. No, the lawyer 
handled the proceedings, at the first, at the City Court, were found guilty 
and fined $50 and then the lawyer took it across the street and entered a 
guilty plea and it was reduced. My Probation Officer said it was a fine. 


Q. How long had you been working for the Densmore Hotel? 
A. About two weeks. 
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Q. Had you been operating in prostitution all of that time? A. I 
had not been operating in prostitution at all sir. 

Q. Did you have any trouble with narcotics on the outside ? A. No 
trouble whatsoever. 

Q. How much money were you earning atthe hotel? A. it was a 
salary of $2 a day with tips. I had another job that paid $50 every two 
weeks, maintaining a building. | 

Q. How much time do you owe on this sentence? A. I owe 19 months, 
but they have given me 152 days and with the time I ought to earn I can cut 
it to 11 months and 21 days. This is how much I owe. | 

Q. When were you taken into custody on this warrant? A. July 5, 
in Kansas City. 

Q. Had you been free on bond prior to that? A. Yes. 

Q. While on bond were you working? A. Yes sir. 

Q. What were you doing? A. I still had the building job and still 
worked at the hotel. | 

Q. Are there any further statements you want to make ti the Board 
today ? A. Nothing, other than I was not guilty of procuring. I think I stated 
what happened with the officer. They made contact some way, or other. 
He simply asked me to deliver a message. I didn't know the woman and 
I had seen her a couple of times. She was a regular tenant of the hotel. 
The officer when he made out the report didn't tell what actually happened. 
He said I approached him concerning a woman about immoral purposes. 
That wasn't true. I didn't know the woman and I would not have approach- 
ed her. My Probation Officer told me it wouldn't make any difference 
whether I was convicted, that I stood a chance of going back. The officer 
didnot turn in the right report. Later the vice unit was under investigation 
by the Grand Jury for ignoring certain vice operations in the City and he 
was later dismissed. I say this to show that he might be questionable. 

Q. What was the officer's name? A. Charles Portland. He was 

‘dismissed from the unit. : 


Q. You mean transferred? A. Yes. They were under investigation 
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from the Grand Jury when the transfer came about. The superior was in- 
dicted for perjury. I am not guilty of that charge. 

Q. What did he say to you? A. When they came in together he was 
immediately behind the lady. She picked up the key and he remained at 
the desk. She was not a policewoman. She lived there at the hotel and she 
didn't have a record of prostitution. He had received information that she 
was active in prostitution. He registered and got a room. He asked me if 
I knew the woman. He said she looked familiar to him, and I said that if 
he would like to contact her he could, through the desk. He gave me a dol- 
lar and asked that I deliver a message. I delivered the message. Later 
he identified himself as a police officer and said I was under arrest. He 
then booked me for solicitation. The next day they put me on bond and 
booked me for procuring and gave me a $500 bond. 

Q. Was this an attorney representing by your own employment, or 


was it a Court employed attorney? A. A manlI employed myself. He 
wanted $100 and I was only able to pay $50. I paid for the Appeal and paid 


court costs. I was unable to raise any more money. 

Q. We will review this very carefully and when we have made our 
decision will let you know. 

(Johnson was dismissed, but was recalled later). 

Q. I have found information in the file that was not available when 
we heard your case this morning that I want to review with you, dealing 
with your adjustment while under supervision. Did the Probation Officer 
instruct you to return to your work at the Densmore Hotel after you were 
arrested on the original charge? A. Not exactly, he told me that he didn't 
approve of me working at hotels, but to look for another job and as soon 
as I got one to quit. He told me he didn't approve. 

Q. The Probation Officer says, "He disregarded our specific in- 
structions and returned again to the Densmore Hotel, where he secured 
employment as a bellboy." A. I didn't understand it that way. 

Q. Were you involved in further action in difficulty with the Law on 
June 24,1961? A. Yes sir. A man and woman checked into the hotel and 
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rented a room and I guess they were there about three or four hours. The 
switchboard began to ring -- 

Q. A DonaldGene Wilburn checked in by himself? A. He was there 
when I got to work. I understand he had a woman. When the bell began 
to ring the clerk tried to get an answer and when he couldn't, he told me 
to go. 

Q. What time did you go up there? A. I guess it was 1:30 at night, 
A.M., I knocked on the door and a woman answered the knock, and I said 
it was the bellboy and she said to come in, and she was tied to the bed. 

I opened the door and she was tied to the bed and I let one arm loose. I 
asked if a man came down, I told them he had torn the telephone off the 
wall. He said to catch him and find out about it. He was on the corner. 

I said, ''The clerk wants to see you," but he said he didn't have any busi- 
ness with him. We tussled and his wallet dropped and I got ahold of his 
wallet and took it to the hotel for identification. 

Q. Was his name Donald Wilburn? Had you known him? A. I had 
seen him at the Hotel. 

Q. He asked you to make contact with a prostitute for him? A. Yes. 

Q. Did you? A. No. 


Q. Did you know Eva Richardson? A. This is the woman involved, 
who was tied to the bed. 


Q. She indicates you made contact with her in this affair. Is there 
anything further you want to state in connection with this June 24th affair? 
A. Nothing, we were taken down to the prosecuting officer and it was dis- 
missed. 

Q. He apparently didn't prosecute you and you didn't prosecute him? 
A. The girl had one charge against him. I didn't have any charges against 
anyone. 

Q. The Richardson woman was tied when you entered the room? 

A. Yes sir. 

Q. Had she been hurt? A. I don't think so, she said her wrists 

were bruised. She had been tied quite awhile. 
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Q. We will review the case, thank you. 
SUMMARY 
Nelson Gene Johnston had previously waived his privilege of being 


represented by an attorney in connection with this hearing today. He was 
released from this institution on July 21, 1960, and on March 10, 1961 

a Warrant was issued by this Board alleging that he was procuring for 
the purpose of prostitution and failing to keep the Probation Officer noti- 
fied regarding part-time employment. 

He was arrested on February 16, 1961 by the Kansas City, Missouri, 
Police Department, while he was employed at the Densmore Hotel asa 
bellboy. He was charged with procuring for a prostitute and appeared be- 
fore the Municipal Court and was found guilty and fined $50. The Attor- 
ney representing him appealed the case and the Court reduced the fine 
from $50 to $10. A supplemental report from the Probation Officer, Mr. 
Richard H. Johnson, of Kansas City, dated July 11, 1961 indicates sub- 
ject was involved in a further violation of the law on June 24, 1961, when 
a former prisoner, Donald Gene Wilburn checked in at the same hotel and 
requested that he contact a girl for him. Subject agreed, and contacted 
a known prostitute, Eva Richardson, who resided at the Densmore Hotel. 
After delivering the woman to the room, subject returned to his duty at 
the elevator. Apparently at an earlier hour in the morning Wilburn left 
the room after tying the Richardson woman to the bed and she was found 
by subject at about 4 o'clock in the morning, lying on the bed tied in the 
nude. The charges were not pressed by either party and subject was not 
taken to Court in this affair. 

At the Hearing'today he admits all of the story, except that he made 
contact with the Richardson woman at the request of Wilburn. The report 
of the Folice Department in this respect, as well as the Probation Officer 
and the other conviction for procuring, are sufficient evidence for the 
Board to conclude that subject has violated the terms of his release and 
his Mandatory Release is therefore ordered revoked. 

No information regarding this prisoner 
will be discussed with any person other 
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than an authorized representative of 
the Department of Justice or the Fed- 
eral Security Agency. 


I hereby certify that the notes taken 

by me in the above case are included 

in the record, and that the summary 

is fully and correctly transcribed. 
/s/ 


December 


[Filed Jan. 19, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NELSON GENE JOHNSTON, 
Plaintiff, 
v. Civil Action No. 3589-61 
RICHARD A. CHAPPELL, ET AL., | 
Defendants. ) 


STATEMENT OF MATERIAL FACTS AS TO WHICH THERE 
IS NO GENUINE ISSUE, PURSUANT TO RULE 9(h) 


Defendants contend that there is no genuine issue as to the follow- 


ing material facts: 

1. Plaintiff was convicted in the District Court for the Western 
District of Missouri on February 21, 1957 and was sentenced to a term 
of 5 years for violation of the Narcotics Control Act of 1956 et USC. 
174, 26 U.S.C. 4704 (a) and 4705 (b)). 

2. Under the penalty provisions of Section 7237 () Title 26, US.C., 
a person convicted of violating the foregoing statutes was not éligible for 
release on parole. : 

3. Plaintiff was mandatorily released on July 21, 1960. 
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4. A warrant charging him as a mandatory release violator was 
issued on March 10, 1961 and he was arrested under this warrant on July 
5, 1961. 

5. Plaintiff was given a hearing by 2 member of the United States 
Board of Parole on July 19, 1961 at the Federal Medical Center, Spring- 
field, Missouri. 

6. Plaintiff was advised of his right to the assistance of counsel at 
his revocation hearing and waived representation by counsel. 

7. Mandatory release was revoked on September 13, 1961. 

8. On December 12, 1961, plaintiff was offered a new revocation 
hearing with the right to the assistance of counsel and with the right to 
present voluntary witnesses to testify to relevant and material matters 
either in Washington or at the Federal Medical Center. 

9, Plaintiff did not avail himself of this offer. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney , Department of Justice 


/s/ David C. Acheson 
United States Attorney 
of Counsel 


[Filed Feb. 9, 1962] 
CROSS MOTION FOR SUMMARY JUDGMENT 
Plaintiff, by his attorney, moves the Court pursuant to Rule 56@), 
F.R.C.P., for entry of summary judgment for Plaintiff on the ground that 
no genuine issue of material fact exists, and that Plaintiff is entitled to 
judgment as a matter of law. 


/s/ Lester H. Bridgeman 
* KK 


Attorney for Plaintiff 


[Certificate of Service] 
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[Filed Feb. 9, 1962] 


Plaintiff's Memorandum Of Points and Authorities | 
In Support Of Its Cross-Motion, And In Opposition To 
Defendants' Motion, For Summary Judgment. 


Defendants arrested and imprisoned Plaintiff in July, 1961. They 
have since continuously held him prisoner, after a form of hearing which 
Defendants themselves tacitly, but nonetheless clearly, admit to have 
been invalid. Plaintiff here seeks a declaratory judgment holding his im- 
prisonment unlawful, 1/ and a mandatory injunction ordering his release. 

Defendants, on January 19, 1962 moved for a summary judgment in 
their favor, under Rule 12() F.R.C.P. Plaintiff will show here that De- 
fendants' motion must be denied; and that Plaintiff must be discharged 
from Defendants’ unlawful custody. 

Since a denial of Defendants' motion would not finally dispose of 
this case, in which no material issues of fact exist, Plaintiff cross-moves 
for summary judgment in his favor. 

Statement Of The Case 

Plaintiff was sentenced, on February 21, 1957 to a term of five 
years imprisonment for violation of the Narcotics Control Act of 1956. 
That sentence, by statute, 2/ denied application to him of the laws relat- 
ing to parole. Plaintiff's full five-year term would have expired on Feb- 
ruary 20,1962. He was, however, released from the Medical Center for 
Federal Prisoners, Springfield, Missouri, on July 21, 1960, at the expira- 
tion of his five-year term less 480 days statutory good time and 99 days 
industrial good time, under 18 U.S.C. 8 8 4160 - 4164. 

A year later, on July 5, 1961, Plaintiff was arrested on a Parole 
Board warrant, charged as a so-called ''Mandatory Release Violator," 
returned to the Springfield Medical Center, and held for hearing before 


1/ See Hurley v. Reed, _ App. D.C. __, 288 F 2d 844 (1961). 


2/ 96 U.S.C. 8 7237(d). 
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the United States Parole Board on that charge. Plaintiff reported to the 
responsible agent of Defendant Bennett at Springfield his financial in- 
ability to retain counsel to represent him at the Parole Board hearing. 
He was thereupon informed that no attorney would be appointed to repre- 
sent him and that a refusal to waive his right to attorney would merely 
indefinitely postpone the proposed hearing. He thereupon signed a waiver 
of that right and submitted to a form of hearing held before Defendant 
Reed on July 19, 1961. Plaintiff was neither represented by counsel nor 
informed of any right to bring witnesses to that hearing. 

No decision was rendered on the charge of so-called Mandatory 
Release violation" until September 13, 1961, some two months after hear- 
ing and less than 180 days prior to the expiration of his five year sen- 
tence. Although Plaintiff had never applied for, and as a matter of law 
was not entitled to, parole, the Parole Board forwarded to him on Sep- 
tember 15, 1961 a notice (See Ex. ''B",, attached to Complaint) purporting 
to '"Revoke" an "application for parole’ which he had never made. 

It is now apparent from the record that that decision was based up- 
on hearsay reports of the Kansas City Probation Officer and the Kansas 
City Police Department. It also appears from the record that at the form 
of Parole Board hearing, Plaintiff was never informed of the existence of 
those statements; that he could not, and the Parole Board did not, pro- 
duce for confrontation |and examination or cross-examination the persons 
whose statements patently controlled the Parole Board's actions Com- 
pare Transcript of Hearing of July 19, 1961 attached to the Affidavit of 
Defendant Bennett, in support of Defendants’ motion, with the Summary 
appended to that transcript). Nor was he apprised of, or afforded any 
right to call the participants in the incidents upon which the Parole Board's 
revocation was clearly based. 

On the basis of the Parole Board's decision of September 13, 1961 
Plaintiff was recommitted for 579 days to the Springfield Medical Center 
(See Ex, "A" attached to Complaint). 

In mid-December, 1961, five months after his imprisonment, De- 
fendants purported to correct one of the fatal defects in the Parole Board 
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Hearing by offering Plaintiff the "opportunity" for a new hearing either 
in Washington, D.C. or in Springfield, at which he could call "voluntary" 
witnesses. Counsel appointed to represent Plaintiff in this action there- 
upon ascertained from Counsel for Defendants that the stated “opportun- 
ity" for representation by counsel was, in fact, the empty "right" to em- 
ploy counsel which Plaintiff had not the resources to employ; and that no 
means of paying the costs of attendance of willing witnesses or of com- 
pelling the attendance of unwilling witnesses would be provided. 
On advice of counsel, Plaintiff refused to take advantage of the 

proffered "opportunity." | 


There now remain some two weeks before the expiration of the 


maximum term to which Plaintiff was sentenced in 1957. 


Argument 
* 


[Filed Feb. 9, 1962] 
AFFIDAVIT 


State of Missouri) 
) ss 
County of Greene) 


I, Nelson Gene Johnston, a Federal Prisoner, at the United States 
Medical Center for Federal Prisoner's Federal Prison Camp, Spring- 
field, Missouri, a citizen of the United States of America by birth being 
duly sworn, state under Oath, the following: 

On or about July 8th or 9th, 1961, upon return to this institution 
as an alleged mandatory release violator, did meet with the Correctional 
Social Worker, Mr. J. C. Tindall approximately three days thereafter to 
prepare for a Hearing before a member of the United States Parole Board, 
and was asked by Mr. Tindall if I had the funds to retain legal counsel to 
represent me during the Hearing, since the Bureau of Prisons nor the 
United States Parole Board would appoint counsel to represent me. I was 
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also informed by Mr. Tindall that a standing fee of $25 was necessary to 
have a lawyer from Springfield, Missouri come out to this Medical Center 
for consultation purposes, at which time a fee could be agreed upon and 
later, a contract agreement signed by the proposed lawyer and myself, 
and approved by the Warden, Dr. R. O. Settle. At that time I only had $40, 
which was not enough money, and no immediate prospects of obtaining 
money, nor long term prospects, with which to get counsel to come out to 
the institution and later pay a lawyer to represent me during the Parole 
Board proceedings. 

Mr. Tindall read from the U. 8S. Probation Officer's report and 
stated that (sic) if this was the only charges against me, I would be rein- 
stated on conditional release, but that he (Mr. Tindall), must have my 
signature on the waiver of counsel papers he had before me, especially 
since I had no funds nor prospects to obtain funds for hiring legal counsel. 

At this juncture, I asked Mr. Tindall wasn't there some way in which 
a lawyer could be appointed to represent me, since they appointed a lawyer 
for indigent persons in the Federal Courts. Mr. Tindall then stated that 
he was not familiar with the procedures of the Federal Courts, but that he 
did know it was not Bureau of Prison policy to appoint lawyers to repre- 
sent mandatory and conditional release violators, nor, as far as he could 
remember in his long tenure of service, had the Parole Board appointed 
lawyers in like positions for individuals in my predicament. 

Mr. Tindall then advised me that the Parole Board Member appeared 
at this institution every three (3) months for a Hearing, and that if I wanted 
to wait and not sign the waiver papers, I could do so, but that the waiting 
would be in vain unless I had funds to hire counsel, therefore, he strongly 
suggested I sign the waiver papers and get it over with as soon as pos- 
sible. I then signed the "waiver of counsel” papers with the understanding 
that the Bureau of Prisons nor the Parole Board would appoint counsel to 
represent me during the proceedings. 

/s/ Nelson Gene Johnston, 6868-PCS 


[JURAT the 29th day of January, 1962] 
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[Filed Feb. 9, 1962] 
AFFIDAVIT OF LESTER M. BRIDGEMAN 

Lester M. Bridgeman, having first been duly sworn, deposes and 
states as follows: 

1. Iam a member of the Bar of this Court, and was appointed by 
Order of this Court, entered November 3, 1961, to represent the Plaintiff 
in this action. 

2. On or about December 20, 1961, at my request, counsel for de- 
fendants in this action, provided me with a photographic copy of the orig- 
inal "Attorney Election Form," taken from the files of the Board of Pa- 
role, signed by Plaintiff at the Springfield Medical Center on July 13, 
1961. A copy of that document is attached hereto as Appendix NA. wy 

3. Counsel for defendants had previously informed me, on Decem- 
ber 13, 1961 that, if Plaintiff so desired, he would be accorded a new hear- 
ing by the Board of Parole at which, Plaintiff would have the opportunity 
to be represented by counsel and to call witnesses. Upon further discus- 
sion of this matter, defendants' counsel informed me that the proffered 
"opportunity" for counsel was restricted to the "opportunity" to have paid 
counsel; that only voluntary witnesses could be called by Plaintiff, and that 
no means would be provided by the Board of Parole for bringing witnesses 
to the place of hearing. 

4, Iorally informed counsel for defendants, on or about inecenber 
27, 1961, that I had advised Plaintiff by letter of that date not to accept 
the offer of a second hearing. 

. On January 8, 1962, I received from Plaintiff a letter . dated Jan- 
uary 1, ‘ales enclosing the notice dated December 28, 1961 which is at- 
tached hereto as Appendix "B." That notice informed Plaintiff that a 
second hearing had been set for him "since [he] failed to sign ‘either sec- 
tion of the Attorney-Witness Election Form," of December 13, 1961 a 
copy of which is attached to Defendants' Motion For Summary Judgment. 

6. That notice made it apparent that the Board of Parole's "offer" 
of a second hearing as presented to Plaintiff in Springfield was not, in 
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fact, an offer at all.| Plaintiff was apparently to be compelled to go through 
a second form of hearing without regard to his choice in the matter. — 

7. I immediately wrote to counsel for defendants on January 8, 1962, 
again stating that I had advised Plaintiff to refuse the offer of hearing and 
requested him to advise the Board of Parole that Plaintiff's refusal to sign 
the waiver form was, in effect, a refusal of the offer to participate in a 
second form of hearing, and "that if he is nevertheless compelled by in- 
stitutional authorities to appear before the Board he will, on my advice, 
object to any claim on the part of the Board of any jurisdiction over him... 

8. As of the date of this affidavit I have had no reply to that letter 
from defendants. I assume, in the absence of notice to the contrary, that 
defendants, during the pendency of this case will now take no further ac- 
tion respecting Plaintiff that would tend either to over-ride or by-pass 
the Court-created lawyer-client relationship between myself and Plaintiff, 
or to affect the status of the pending litigation. 

/s/ Lester M. Bridgeman 
~ 1 te is also clear, in retrospect, from the date of the affidavit of 
Ansemeyer, the "Attorney-Witness Election Form" appended to defend- 
ants' motion that the Board of Parole's agents at Springfield had sought 
to obtain Plaintiff's waiver on December 12th, before the time that I was 


informed in Washington of the "offer" of hearing, and hence before I could 
possibly have advised him on the course that he should follow. 


[JURAT the 9th day of February, 1962] 


[Filed Feb. 9, 1962] APPENDIX "A" 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


ATTORNEY ELECTION FORM 


Date: 7/13/61 
Institution: Medical Center, Springfield, Mo. 


Having been fully advised that I may be represented by counsel at 
my Revocation Hearing, I hereby state: 
a) That I wish to waive representation by counsel. 


/s/ Nelson G. Johnston 
Reg. No. 6868-PCS 
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(or) 

b) That I wish to employ the services of an attorney. I understand 
that my case will be continued for a period of not exceeding 30 
days for this purpose. It is further understood that counsel will 
not be furnished by the Government, and that the hearing will not 
be postponed, due to absence of counsel engaged by me, beyond 
the period required for disposition of the business of the Board 
at the institution, except when extended at the discretion of the 
Board. 


Name 


Reg. No. 


[Filed Feb. 9, 1962] APPENDIX "B" 


MEDICAL CENTER FOR FEDERAL PRISONERS 
SPRINGFIELD , MISSOURI 


DATE: December 28, 1961 


TO. JOHNSTON, Nelson Gene 6868-PCS 
FROM: Darlow Johnson, Chief of Classification and Parole 


Since you failed to sign either section of the Attorney-Witness Elec- 
tion Form recently made available to you, the U. S. Board of Parole has 
requested that you be docketed for a rehearing during the January 1962 
Board at this institution. You will be scheduled for this hearing on Janu- 
ary 31,1962 (Wednesday). If you plan to have an attorney and/or witness- 
es present, they should be advised of the date of the hearing so that they 
may be present at time of rehearing. | 
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[Filed March 14, 1962] 
ORDER 

This cause came on for hearing upon the defendants’ Motion for 
Summary Judgment and the plaintiff's Cross Motion for Summary Judg- 
ment, After hearing the argument of respective counsel and upon care- 
ful consideration of the record, it is, by this Court, this 14 day of March, 
1962, 

ORDERED: 

1. That the defendants’ Motion for Summary Judgment be, and it 
hereby is, granted. 

2. That the plaintiff's Cross Motion for Summary Judgment be, and 
it hereby is, denied. 


/s/ Edward M. Curran 
JUDGE 


[Certificate of Service] 


[Filed April 17, 1962] 


NOTICE OF APPEAL TO THE UNITED STATES COURT 
OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


I. Comes now the appellant, NELSON GENE JOHNSTON, Pro Se, 
and seeks leave of this Court to prosecute an Appeal to the United States 
Circuit Court of Appeals for the Columbia Circuit, from an Order deny- 
ing a Motion for Summary Judgment in favour for a Declaratory Judgment 
and Injunctive Relief on March 8, 1962, in the instant action. 

This appeal is taken pursuant to the statutory provisions of Rule 73, 
Federal Rules of Civil Procedure, and Rule 74, 28 USC 2072. 

Il. Leave is further requested that the Clerk of the Court be permit- 
ted to file this application without pre-payment of fees and cost; that the 
Clerk prepare the Record on Appeal and furnish Appellant transcript of 
Record for transmission to the Appellate Court without prepayment of 
fees and cost as provided in 28 USC 1915. 

/o/ WEEE ENS FoRnttoe, ’Appeliant. 
Dated this March 24, 1962, 
at Springfield, Missouri 


